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offered in evidence in support of a plea, and is rejected on account of a 
material variance between the contract and the plea as to matters other 
than the date, it is not error to reject evidence as to its date or the circum- 
stances leading up to its execution. If the date is the only incomplete- 
ness alleged in the contract offered, and there is no claim that the con- 
tract does not in other respects contain all the terms of the contract be- 
tween the parties, and there is a material variance between the other 
terms of the contract offered in evidence and that set forth in the plea, 
then the date is an immaterial matter and parol evidence will not be 
received to vary the terms of the written contract offered in evidence. 

2. Pleadings — Proof — Variance — Amendment — Code, sec. 338%. If 
upon the trial of an action at law there is a variance between a contract 
set out in a plea, and the contract offered in evidence in support of the 
plea, and no motion is made to amend the plea so as to conform to the 
evidence tendered in support of it, nor to allow the jury to find the facts 
so that the court may give judgment according to the right of the case, 
as provided by Code, sec. 3384, then the contract offered in evidence should 
be excluded. 



NORTHINGTON BY &C. V. NORFOLK RAILWAY & LlGHT COMPANY. 
—Decided at Richmond, February 10, 1904.— Whittle, J. 

1. Appeal and Error — Two trials — Rule of decision. — Where there 
have been two trials of a case, and the verdict on the first trial has been 
set aside, the statute expressly provides that upon a writ of error, the 
rule of decision in the appellate court shall be that the appellate court 
shall "look first to the evidence and proceedings on the first trial, and 
if it discovers that the trial court erred in setting aside the verdict on 
that trial, it shall set aside and annul all proceedings subsequent to said 
verdict and enter judgment thereon." Acts 1891-2, p. 962. 

2. Negligence — Proof required — Probability — Case at bar. In an 
action to recover damages for an injury alleged to have been inflicted by 
the negligence of the defendant, the plaintiff must show more than a 
probability of actionable negligence on the part of the defendant. If there 
is no reliable, substantial evidence to support a verdict for the plaintiff 
in such an action it should be set aside. In the case at bar, the plaintiff 
alleged that while she was attempting to board one of the defendant's 
street cars the car was suddenly and prematurely started and that she 
was thrown off "just as soon as the car started." In a receipt given by 
her to the defendant she admits that the injury was inflicted as a result 
of stepping from a moving car. Her statement on the trial in conformity 
with the charge in her declaration is contradicted by two out of the four 
witnesses examined in her behalf, and by four disinterested witnesses 
examined on behalf of the defendant, as well as by the report of the 
accident made by the conductor of the street car which was brought out 
by the plaintiff on the cross-examination of one of defendant's witnesses. 
Under such circumstances a verdict for the plaintiff should be set aside. 



